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To: Montana Legislators
Re: Economic/Conflict of Interest Credentialing

Traditionally physicians managed outpatient medical services and hospitals managed
inpatient medical services. In the 1990’s the American Hospital Association outlined a
plan for hospitals and corporations to move into the outpatient arena. Today, your local
physicians and other small business entrepreneurs are in competition with hospitals and
large multi-billion dollar out-of-state health corporations to provide outpatient medical
services.

Unwilling to responsibly partner with physicians and unable to improve quality of
care, inefficiencies in service, high cost, and low patient satisfaction hospitals and health
corporations have responded locally, state wide and federally with a standard playbook
which includes:

1. Claiming physicians are “greedy” and “cherry picking” profitable services.
2. Implementing sham peer review and labeling physicians “disruptive” in order
to remove them from the hospital staff.
3. Claiming poverty and threatening communities with hospital closure unless
given unregulated monopoly status.
4. Attempting to preclude physician ownership in hospitals/outpatient centers.
5. Attempting to legalize Economic/Conflicts Credentialing.
Health corporations want to legalize economic/conflicts credentialing so they can
force physician referrals to their own for-profit centers and eliminate physician
competition.

One fundamental flaw underlying economic/conflict of interest credentialing is the
supposition that the physician-hospital relationship is one in which there can exist a
“conflict of interest”. Such a relationship can exist only with the consent of both the
hospital and the physician and when both agree that the physician is an “agent” of the
hospital. As an agent he/she would then have a “fiduciary” duty to the hospital. In this
context it would mean that: “The physician is an agent of the hospital obligated to act
solely for the benefit of the hospital in all matters related to the physicians’ hospital
practice.”

As to agency, hospitals vigorously oppose any suggestion that the members of the
medical staff are agents of the hospital with respect to treatment decisions as they could
assume liability for those decisions. Additionally, courts have found that physicians do
not undertake agency obligations to the hospital with respect to how they treat their
patients; how they run their medical practices; whether they invest in patient care entities;
or where they refer their patients.

As to acting for the benefit of hospitals, physicians cannot ethically pledge to act for
the benefit of hospitals because they have already pledged that duty to their patients. Any
doctrine or rule that required physicians to consider the hospital’s financial interest in
making treatment decisions would interfere with the physicians’ obligations to patients.




Hospitals and physicians agree that their relationship is not one in which there can

be an “agency” or a “fiduciary” duty. Consequently no “conflict of interest” can exist.

That the physician is obligated to act solely for the benefit of the patient in matters
related to the patient-physician relationship is a “fiduciary” duty of the highest order. It
is the foundation of medical ethics and the physicians’ oath. This duty involves every
element of trust, confidence, and good faith and is especially important in protecting
patients during treatment. Physicians meet this duty even when it is not in their own
financial interest.

Allowing economic/conflicts credentialing is to allow large multi-billion dollar out-of-
state health corporations and hospitals to impose their own financial interests upon the
patient-physician relationship and strip mine communities of their resources.

In front of this committee is a bill to ban economic/conflicts credentialing. I ask the
members recommend that Montana join the many other states that have outlawed this
unethical interference in the patient-physician relationship.

Sincerely,
David Chamberlain M.D.




January 22, 2007
To: All Montanans
From: Your Independent Physician

RE: Economic/Conflicts Credentialing

Dear Patients,

As stakeholders in the healthcare of all Montanans, your independent physicians
and providers are concerned with the local, state, and national efforts to impose economic
and conflicts credentialing on hospital medical staffs. We believe that the best health
care can only be provided when the medical staff and medical decision making process is
independent from interference by hospital administrators and the business interests of
multi-billion dollar out-of-state health corporations.

The environment of modern health care is one of increasing cost, decreasing
reimbursement and costly regulatory scrutiny. Independent physicians more than
hospitals are being effected by these factors and have driven innovation in health care by
creating ambulatory surgery centers, specialty hospitals, imaging centers, and other
ventures that offer improved patient care at a lower cost and physician participation in
technical fee income. With the success of these ventures many not-for-profit hospitals
have gone outside the hospital walls to invest in for-profit ventures of their own. Some
hospitals and systems have chosen to partner with physicians and other providers in
mutually beneficial ventures, while others have chosen to impose penalties on physicians,
such as loss of hospital privileges. These hospitals seek to preclude physicians with
ownership interests outside the hospital from practicing in the hospital.

Economic Credentialing is a physician term referring to the use of economic
criteria unrelated to individual character, qualifications, professional competence,
training, experience, or judgment to make credentialing decisions. Conflict of Interest
Credentialing, or more commonly, Conflicts Credentialing, is a hospital term referring to
credentialing based upon the presence or absence of financial relationships with entities
that hospitals deem to be competitors (FN1). Those physicians with financial
relationships are denied (FN2), or lose (FN3) credentials.

Both the American Medical Association (AMA) and the American College of
Medical Quality (ACMQ) have issued position statements denouncing the use of
economic criteria in credentialing decisions. Both organizations have expressed concerns
that economic credentialing practices would impede the professional’s role as the
patient’s advocate (FN4). In its statement the ACMQ wrote that: “Credentialing must be
the exclusive product of qualified and objective review, utilizing criteria directly related
to the quality of patient care...(FN5).” Conversely, the American Hospital Association
(AHA) has taken the stance that hospitals must be permitted to establish policies believed
necessary to protect the hospital’s economic interests (FN6). Hospitals want to hold
physicians financially responsible for the economic well being of the hospital.




While it is true that physicians and hospitals may have conflicting interests, the
term “conflict of interest” applies only to situations where a person has a “fiduciary” duty
that is incompatible with his or her personal interests (FN7). These “fiduciary” duties
arise when a person, the agent, is obligated to act solely for the benefit of another, the
principal, in all matters related to the agency (FN8). The physician-patient relationship is
a fiduciary duty of the highest order involving every element of trust, confidence, and
good faith (FN9). It is the basis of the physicians’ oath, many legal obligations to
patients and the basis of medical ethics. Hospitals do not pledge a similar oath to
patients.

The fundamental flaw underlying conflicts credentialing is the presupposition that
a physician’s medical staff membership creates the type of relationship that can give rise
to a “conflict of interest” (FN10). Such a relationship can only exist with the consent of
both the hospital and the physician and when both agree that the physician is an “agent”
of the hospital (FN11). Fearing liability, hospitals vigorously oppose any suggestion that
privaie members of the medical staff are agents of the hospital with respect to treatment
decisions (FN12). Courts have found that physicians do not undertake agency
obligations to the hospital with respect to how the treat their patients; how they run their
medical practices; whether they invest in patient care entities; or where they refer their
patients (FN13). As both hospitals and physicians agree that a physician’s membership
on a hospital staff does not make him/her an “agent” of the hospital, consequently, the
physician cannot have a “conflict of interest” with the hospital regarding treatment
decisions

The primary fiduciary responsibility of the physician is to put the best interest of
the patient first. Any doctrine or rule that required physicians to consider the hospital’s
financial interest in making treatment decisions would interfere with the physician’s
obligations to patients (FN14). Ethically, a physician cannot pledge to act in an “agency”
or “fiduciary” manner with a hospital without compromising his/her primary
responsibility to patients. Like our own system of government where there is separation
of powers, physicians and hospitals have separate responsibilities that must be maintained
in order to protect patients. Whether at the local, state, or federal level, no law or
regulation should interfere with the physician-patient relationship.

At local, state, and federal levels hospital administrators maintain that physician
investment in outpatient services is driven by “greedy doctors”, “cherry picking”
profitable services that hospitals need (FN15). The reality is that many physicians who
have become investors in outpatient centers, have done so in response to inefficiencies,
increased costs and decreased patient and physician satisfaction associated with
outpatient services offered by hospitals (FN16). Physicians note that these same
hospitals are part of multi-billion dollar out-of-state corporations. Local citizens note
these corporations are using religious affiliations and not-for-profit status to “strip mine”
tens of millions of dollars from their communities tax-free. The same not-for-profit
hospitals that cry poverty hypocritically start their own for-profit outpatient ventures and
claim they need “conflicts credentialing” so the hospital can compete. They then threaten
communities with hospital closure if physician investors are “allowed” to compete with
them in the free market for outpatient services.




By improving patient and physician satisfaction with the services offered by the
hospital and by demonstrating a willingness to partner with physicians in ethically and
financially responsible ventures, local hospitals could have aligned patient, physician,
and hospital interests. Instead many have chosen the path of subordinating patient care
and physicians’ interests to those of their corporate bottom line. Locally owned
hospitals, governed and administered by community members, could pledge a “fiduciary”
responsibility to the communities in which they serve, instead of a “financial”
responsibility to the multi-billion dollar out-of-state corporations they now serve.

The obvious acrimony surrounding conflicts credentialing disputes suggests that
hospitals resort to conflicts credentialing when they are unable or unwilling to maintain
positive relationships with their medical staffs through more cooperative means (FN17).
In Butte, hospital administrators have attempted to implement economic credentialing
against medical staff wishes, unilaterally amended the staff bylaws, bypassed the
physician peer review process, removed physicians from medical staff without cause, and
tried to unseat the physician elected medical staff president. Similar incidents have led to
lengthy and expensive lawsuits (FN18) with no benefit to patients and local communities.
Local hospital boards need to critically evaluate administration claims that conflicts
credentialing is the only way to align physician and hospital interests. Patients will suffer
if they do not meet this obligation.

During this legislative session, lawmakers have before them bills sponsored by
hospital associations to allow economic/conflicts credentialing in Montana. Additionally,
there is a bill sponsored by the Montana Medical Association to join the other states that
have banned economic credentialing. Your independent physicians encourage you to
contact your legislators and voice your opinion. The quality of health care you receive in
Montana depends on your participation and support of your local physician.
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